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ABSTRACT

Like the World Trade Organization (WTO) Dispute Settlement Mechanism, the
Association of South-East Asian Nations Enhanced Dispute Settlement Mechanism
(ASEAN EDSM) recognizes trade countermeasures in the event of non-compliance
with rulings made by the Panel and Appellate Body. However, the injured party
sometimes has to deal with stumbling blocks in requesting an authorized trade
countermeasure. The pitfall highlights the consequences if the dispute is
unresolved. Meanwhile, ASEAN recognizes a procedure to allow the disputant
parties to render unresolved disputes to the ASEAN Summit according to Article 26
of the ASEAN Charter. Moreover, if the non-implementation of the ASEAN dispute
settlement decision affects the injured party, this party can submit the issue to the
ASEAN Summit according to Article 27(2) of the ASEAN Charter. This research
investigates whether the role of the ASEAN Summit can be a solution for the post-
adjudication issue in the ASEAN EDSM. The research methods consist of a
literature review and close reading of the Article 26 and 27 of the ASEAN Charter.
The result shows that the intervention of the ASEAN Summit to the post-
adjudication of ASEAN EDSM is likely to apply political solutions that would, in
turn, make legal decisions subject to politically driven scrutiny. However, ASEAN

commits that any economic disputes must be resolved to ensure economic stability
in the ASEAN.
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INTRODUCTION

The creation of the ASEAN Enhanced Dispute Settlement Mechanism (EDSM) is
intended to ensure expeditious and legally binding resolutions of economic disputes among
ASEAN members. However, since it came into force in 2004, the mechanism has never been
invoked and so has never been tested. Many scholars remain doubtful that ASEAN Members
will use the ASEAN EDSM (Limenta, 2017; Ewing-Chow & Yusran, 2018; Beckman, et al.,
2016). Nonetheless, although it has never been utilized, an economic dispute mechanism is
essential for implementing ASEAN Economic Agreements. ASEAN requires a “rules-based”
process to ensure the viability of ASEAN economic integration. Thus, the ASEAN EDSM is
expected to reinforce ASEAN's legitimacy as a vehicle to bring about predictable, transparent,
centralized, and rules-based dispute settlements.

At the 51 ASEAN Economic Ministers’ (AEM) meeting on September 6, 2019, an
agreement was reached to replace the 2004 Protocol on the ASEAN Enhanced Dispute
Settlement Mechanism.! Given the importance of regional dispute settlement, the completion
of the ASEAN EDSM 2019 represents a significant change from the existing ASEAN EDSM
2004. ASEAN Members are willing to reconstruct the mechanism so that it is more expeditious
and transparent. Some additional provisions include the procedure of the Panel,? Special
procedures for less developed countries,® and equipping the ASEAN Secretariat with additional
legal resources to assist ASEAN Members with dispute settlements.* The efforts by AEM to
improve ASEAN EDSM reflect members’ prioritization of trade dispute settlements.

It is noteworthy that the ASEAN EDSM has features similar to the World Trade
Organization (WTO) Dispute Settlement Mechanism (DSM). These include provisions
allowing the suspension of concession or other obligations as a temporary measure in the event
of non-compliance with the Panel's findings and recommendations and the Appellate Body or
trade countermeasure. Unfortunately, learning from WTO DSM experiences, sometimes
disputant parties encounter a stumbling block in implementing the provision of a trade
countermeasure. The pitfall of trade countermeasure's authorization will lead to the dispute
remaining unresolved due to the persistence of non-compliance with Panel and Appellate Body
Decisions. Meanwhile, unlike WTO DSM, ASEAN recognizes a procedure to allow the
disputant parties to render unresolved disputes to the ASEAN Summit according to Article 26
of the ASEAN Charter. Moreover, if the non-implementation of the ASEAN dispute settlement
decision affects the injured party, this party can submit the issue to the ASEAN Summit
according to Article 27(2) of the ASEAN Charter.

The main issue in this article is whether the pitfall of the implementation of trade
countermeasures under the ASEAN EDSM constitute an unresolved dispute according to

! At the time of writing, the revised ASEAN EDSM has not yet entered into force.

2 Article 8 of the ASEAN EDSM 2019 (not enforced yet).

3 Article 23 ASEAN EDSM 2019 (not enforced yet). Out of 10 ASEAN Member Countries, three are Low-
Income Countries (LICs; Cambodia, Laos, and Myanmar). The special procedures for least-developed
countries in the ASEAN EDSM may encourage recourse initiation by LICs using the ASEAN EDSM

4 Article 22(4) ASEAN EDSM 2019 (not enforced yet).
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Article 26 of the ASEAN Charter, and whether the effect of non-compliance under the ASEAN
EDSM could be submitted to the ASEAN Summit under Article 27 of the ASEAN Charter.
Therefore, the research analysis focuses on the role of the ASEAN Summit in the ASEAN
EDSM.

The commentary is divided into five sections. The first section consists of the
background of the issue and the problem to solve in the research. The second section examines
that in the event of non-compliance with the adopted Panel and Appellate Body decision under
Article 16(2) ASEAN EDSM, ASEAN adopts trade countermeasure similar to the WTO DSM.
The third section looks at whether Articles 26 and 27(2) of the ASEAN Charter provide
solutions for unresolved disputes and the effect of non-compliance with the ASEAN EDSM
Decision. This section also explains the ASEAN Summit’s role in these matters, while the
fourth section examines whether the ASEAN Summit can adjudicate over unresolved disputes
or whether redressing a post-adjudication issue to the ASEAN Summit undermines the
legitimacy of the ASEAN EDSM. The fifth section discusses the ASEAN Summit’s role in the
ASEAN EDSM to contain further trade imbalances between the disputant parties due to
nullification and impairment of trade benefits.

ANALYTICAL FRAMEWORK
Non-compliance with the Panel and Appellate Body Adopted Decision

The purpose of the ASEAN EDSM in following the WTO DSM is to create an effective
economic dispute mechanism. The prompt dispute settlement in the WTO maintains a proper
balance between the disputant parties’ rights and obligations. Article 16(2) of the ASEAN
EDSM? is similar to Article 22(2) of the WTO Dispute Settlement Understanding (DSU). For
instance, in the event of non-implementation of the findings and recommendations of the Panel
and Appellate Body, the ASEAN EDSM provides a “WTO-like” trade countermeasure.

Significantly, Article 16(2) of the ASEAN EDSM notes that any measures taken under
the clause mandate the violating party to comply with the ASEAN Economic Agreements,®
noting that:

“If the Member State concerned fails to bring the measure found to be inconsistent with
a covered agreement into compliance therewith or otherwise comply with the findings
and recommendations of Panel and Appellate Body reports adopted by the Senior
Economic Official Meeting (thereafter SEOM) within the period of sixty (60) days or the
longer time period as agreed upon by the parties to the dispute as referred to in Article
15, such Member State shall, if so requested, and no later than the expiry of the period of
sixty (60) days or the longer time period referred to in Article 15, enter into negotiations
with any party having invoked the dispute settlement procedures, with a view to
developing mutually acceptable compensation. If no satisfactory compensation has been

5 Article 18 under the new ASEAN EDSM 2019 (not yet in force)

6 ASEAN EDSM Article 1 para 1: "The rules and procedures of this Protocol shall apply to disputes brought
under the consultation and dispute settlement provisions of the Agreement as well as the agreements listed
in Appendix I and future ASEAN economic agreements (the covered agreements).”
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agreed within twenty (20) days after the date of expiry of the period of sixty (60) days or
the longer time period as agreed upon by the parties to the dispute as referred to in Article
15, any party having invoked the dispute settlement procedures may request
authorization from the SEOM to suspend the application to the Member State concerned
of concessions or other obligations under the covered agreements. *7

In this article, the phrase "to suspend the application to the Member State concerned of
concession or other obligations" indicates the act of countermeasure. The act of
countermeasure is that Member State could suspend concession or other obligations under
ASEAN Economic Agreements due to non-compliance of the violating member. Although
Article 16(2) does not mention “countermeasure”, the act of countermeasure is known as a
form to retaliate the violating member. Moreover, the act is reminiscent of the law of the
treaties.

Article 16(2) of the ASEAN EDSM focuses on three measures taken by parties to the
dispute. The first measure is to end the violation committed by the violating party. In public
international law, the measure is known as “cessation and non-repetition" and is generally
considered the first remedy for a wrongful act.® The second measure is negotiable
compensation in the event of non-compliance. Article 36 of the International Law Commission
of State Responsibility invokes compensation as a remedy that is usually denoted by a financial
measure. Such compensation should cover any financially assessable damage, including loss
of profits.” However, in the WTO DSM, this compensation does not mean monetary payment,
but instead refers to additional trade concessions, such as tariff reductions that the non-
complying party must institute. The purpose is to ensure that the compensation does not restrict
trade but opens it up, albeit temporarily, as long as the non-complying measure remains in
place (Mercurio, 2009). It is challenging for countries to find and offer a compensatory
reduction of trade restrictions since such compensation requires achieving a “mutually
acceptable” settlement based on the principle of “full and fair addresses” (Cho, 2004). Both
parties to the dispute must determine the assessable damages. The WTO record shows how
problematic it is for members to achieve voluntary and mutually acceptable compensation since
this affects other stakeholders in the dispute, such as exporters, importers, and producers. It is
argued that "innocent bystanders in the importing country would oppose any proposal from
their government to expose them to more foreign competition as a means of compensation."
(Brokers & Van den Brock, 2006) However, since the ASEAN EDSM has never been invoked,
it remains unclear whether the compensation procedure will be similar to the WTO DSM.

The third measure is the suspension of concessions or other obligations under the
ASEAN Economic Agreements. The injured party can take this measure if both parties fail to

7 Article 16(2) of the ASEAN EDSM

Article 30, Cessation and Non-Repetition, the State responsibility for the internationally wrongful act is
under an obligation, Articles on Responsibility of States for Internationally Wrongful Acts, 53 UN GAOR
Supp. (No. 10) 43, U.N. Doc. A/56/83 (2001).

Article 36 (Compensation), (1) The State responsible for an internationally wrongful act is under an
obligation to compensate for the damage caused thereby, insofar as such damage is not made good by
restitution. (2) The compensation shall cover any financially assessable damage, including loss of profits
insofar as it is established.
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agree on compensation, and the violation remains in place after a specific period has elapsed.
It must be noted that the measure is only applied by the injured party unilaterally and
temporarily after authorization from the SEOM. The trade countermeasure has been widely
accepted as restitution or a retrospective form of reparation under public international law.'°

In certain situations, where it might be challenging for the parties to comply with the
recommendations and findings of the Panel or Appellate Body, the violating government will
have no choice but to leave the breach as it is (Capucio, 2016). Likewise, when the violating
party has modified the trade policy in question, but another party declines the modification, the
compliance measure is not fulfilled. A useful precedent was set in a WTO dispute between
Thailand and the Philippines regarding custom and fiscal measures on cigarettes (Thailand -
Customs and Fiscal Measures on Cigarettes from the Phillippines, 2011). In this case, Thailand
modified its policy to respond to the WTO Panel and the Appellate Body’s reports. However,
the Philippines found that the changes were insufficient, holding that Thailand’s measures were
still inconsistent with the Customs Valuation Agreement and General Agreement on Trade and
Tariff (GATT) 1994. Hence, in 2018, the Philippines sought recourse from the WTO Panel
under Article 21(5) of the DSU concerning Thailand’s alleged failure to comply with the
decision of the WTO Dispute Settlement Body (DSB) (Thailand - Customs and Fiscal
Measures on Cigarettes from the Philippines: Recourse to Article 21.5 of the DSU by the
Philippines, 2018) and again in 2019. The Philippines identified two different measures: the
charges filed by the Public Prosecutor against PMTL and the revised Notice of Assessment,
neither of which had any significant changes to comply with the WTO DSB’s decision
(Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines: Second Recourse
to Article 21.5 of the DSU by the Philippines, 2019).

Thailand’s experience, in this case, reflects the complexity of achieving compliance
under the WTO DSM. Significantly, the compliance measure requires a government to modify
or entirely withdraw the policy related to the dispute. Besides, all interested parties must
accommodate the government’s compliance with the rulings and recommendations. Some
countries will find it difficult to modify their policies, especially if national (or political)
interests are at stake (Horlick, 2002).

In the WTO legal system, a right to impose a trade countermeasure is usually done by
withdrawing tariff concessions, which raises tariffs for specific imports from the violating
member. Although, in general, trade countermeasures are intended to prevent continued losses
for the injured party in the future and to induce compliance with the DSB Decision,
implementing the measures tends to have an adverse impact on both parties. The WTO
countermeasure by raising tariff levels is particularly troublesome for small developing
member countries, which lack the capacity to retaliate against non-compliance members
(Guzman & Simmons, 2005: Shaffer, 2006). According to the WTO Panel in the US-Gambling
Case, the economic costs of withdrawing concessions in the goods sectors would have a more
significant adverse impact on a complainant developing country than on a defaulting developed

10 Article 35 (Restitution): “A state responsible for an internationally wrongful act is under an obligation to

make restitution, that is, to re-establish the situation which existed before the wrongful act was committed,”
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country. It is especially if the complaining party is dependent on imports from the defaulting
country (United States-Measures Affecting the Cross-Border Supply of Gambling and Betting
Service (US-Gambling), 2007).

Some developing countries have outlined the criticism of trade countermeasure in the
WTO DSU review proposal. For example, India has outlined the tremendous imbalance of
trade countermeasures between developed and developing countries. Trade imbalances have
placed severe constraints on the developing countries’ ability to exercise their rights under
Article 22 of the WTO DSU. It would also deepen the imbalance that is already seriously
undermined by the nullification and impairment of trade benefits.!! In addition, trade
countermeasures through the withdrawal of tariff concessions can have detrimental effects on
the economic welfare for both the non-complying and the retaliating members. The developing
and least-developed countries are not likely to have the capacity to impose trade
countermeasures in a way that puts real pressure on non-complying members (Shanin, 2011).
Trade countermeasures are ineffective in the hands of smaller players, with small and
developing countries encountering challenges when they attempt to implement effective trade
countermeasures (Mavroidis, Bagwell, & Staige, 2004; Mavroidis, 2000).

For ASEAN countries, the trade countermeasure will be more detrimental since most
ASEAN firms are Small-Medium Enterprises (SMEs). The SMEs in the ASEAN represent
around 88% to 99% of the enterprise population in most ASEAN Countries (The ASEAN
Secretariat, 2018). Since the number of activities of the ASEAN SMEs to international trade is
considered lower compared with a large firm, they often encounter resources constraints to a
greater extent than large firms (Wignaraja, 2012); therefore, many ASEAN SMEs will suffer
resources constraint if they have to pay a high punitive tariff to sell their products abroad.

Even if ASEAN countries attempt to do trade countermeasure, it may well damage their
economies due to the high interdependency of intra-ASEAN exports and imports.'> ASEAN
members with small domestic markets such as Cambodia, Laos, and Myanmar cannot impose
sufficient economic losses on the bigger members due to trade countermeasure.

Despite the controversial argument of trade countermeasure, in February 2020, the
Philippines made a breakthrough in a trade dispute with its ASEAN counterpart under the WTO
by requesting an authorized trade countermeasure to the DSB. The request was related to
Thailand’s alleged failure to implement the DSB decision in a cigarettes dispute between
Thailand and the Philippines. The Philippines sought authorization from the DSB to impose

Y'WTO Negotiation on the Dispute Settlement Understanding: Special and Differential Treatment for Developing
Countries, Proposal on DSU by Cuba, Honduras, India, Indonesia, Malaysia, Pakistan, Sri Lanka, Tanzania,
Zimbabwe, DSB Special Session, TN/DS/W/19, (October 9, 2002).

12 The trade-in goods in the ASEAN reached USD 2.574 billion in 2017, where intra-ASEAN trade accounted for
the largest share of the ASEAN’s total trade. Meanwhile, ASEAN trade in services reached USD 703 billion in
2017. Collectively, the intra-ASEAN is the largest market for ASEAN total trade since the interdependency of
export and import within the intra-ASEAN is significantly high. The share of intra-ASEAN merchandise exports
and imports in 2017 represented 23,5% and 22,3% of ASEAN total exports and imports, respectively (ADB,
ASIAN Development Outlook 2019: Strengthening Disaster Resilience XII, 2019)
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countermeasures on Thailand by suspending the concession or other obligations under the
WTO Covered Agreements (Thailand - Customs and Fiscal Measures on Cigarettes from the
Philippines: Recourse to Article 22.2 of the DSU, 2020). However, Thailand disputed the
authorization’s request, not on the substantive complaint, but on the basis of procedural hurdles
in the WTO DSM (Thailand - Customs and Fiscal Measures on Cigarettes from the Philippines:
Communication from Thailand, 2020).

Hypothetically, if the dispute between Thailand and the Philippines had been submitted
to the ASEAN EDSM, but the non-compliance with the Panel and Appellate Body decision
was the same, the Philippines could request an authorized trade countermeasure to the SEOM.
However, if Thailand disputed the request due to the disagreement of the level of trade
countermeasure or the principle and procedures regarding the trade field to be suspended,
ASEAN EDSM provides Article 16(7) that the disagreement shall be referred to arbitration.
Nevertheless, learning from the WTO experience, the pitfall of the request of trade
countermeasure sometimes occurred due to procedural matters. '3

Unlike the WTO, the stumbling block of implementing trade countermeasure under
ASEAN EDSM would constitute unresolved disputes, according to the ASEAN Charter. The
unresolved disputes would also generate the effect of non-compliance with ASEAN EDSM's
judicial decision. This would invoke Articles 26 and 27 of the ASEAN Charter as Shimizu
(Shimizu, 2011) posited that Article 26 of the ASEAN Charter is important for ASEAN's
economic dispute settlement.

RESEARCH METHODS

The research implements a literature review methods by describing what has been ruled
and defined as a trade countermeasure under the ASEAN EDSM. The main purpose is to
provide legal analysis on the role of the ASEAN Summit in the ASEAN EDSM. The research
finds the possible role of the ASEAN Summit in the ASEAN EDSM by analyzing and close
reading of the Article 26 and 27 of ASEAN Charter.

13 For example, when Indonesia sought authorization from the WTO DSB to impose countermeasure against the
United States due to non-compliance with this country over the Appellate Body Decision on the clove cigarette
case, the European Union, as a third party, challenged the request. The European Union claimed that Indonesia
disregards the ongoing compliance by the United States. Moreover, the European Union opposed Indonesia's
decision to exclude the European Union as a third party in the arbitration proceedings under Article 21(5) of the
DSU (Indonesia - Recourse to Article 22.2. of the DSU in the U.S. - Clove Cigarettes Dispute: Request for
Consultation by the E.U., 2014).
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ANALYSIS

Are Articles 26 and 27(2) of the ASEAN Charter a Solution for Unresolved Disputes
and the Effect of Non-Compliance with ASEAN EDSM’s Decision?

Article 26 of the ASEAN Charter says, “When a dispute remains unresolved, after
applying the preceding provisions of this Chapter, this dispute shall be referred to the ASEAN
Summit, for its decision.” This provision raises three points. The first is “when a dispute
remains unresolved.” Referring to Article 1(e) of the Protocol to the ASEAN Charter on DSM
(Protocol 2010), the definition of unresolved disputes means a dispute over the interpretation
or the application of the ASEAN Charter or other ASEAN instruments that have not been
resolved by mutual agreement. The meaning of “other ASEAN instruments” in this Protocol
refers to all ASEAN Agreements, including ASEAN Economic Agreements. In the context of
the ASEAN Economic Agreements, the term unresolved disputes must refer to the condition
when the relevant ASEAN countries fail to comply with the adopted ASEAN EDSM judicial
decision (Vergano, 2009). Furthermore, an unresolved dispute also refers to the condition when
the injured party seeks an authorized trade countermeasure, but the request faces a stumbling
block due to procedural disagreement. Accordingly, a violation and the trade impairment will
persist due to the failure to request a trade countermeasure.

The second point relates to the specification “after the application of the preceding
provisions of this Chapter.” This clause refers to all relevant disputes settlement mechanisms
under the Chapter VIII of the ASEAN Charter, such as the ASEAN Treaty of Amity and
Cooperation (TAC), the ASEAN EDSM (Protocol 2004) and the ASEAN DSM (Protocol
2010). The third issue is the directive that the matter “shall be referred to the ASEAN Summit
for its decision.” This stipulates that the ASEAN Summit shall act as a final arbiter if a dispute
remains unresolved after the parties have used all dispute settlement mechanisms available
within the ASEAN framework (Tan, 2008).

The ASEAN Charter also provides a specific rule in Article 27(2) that says that “any
Member State affected by non-compliance with the findings, recommendations, or decisions
resulting from an ASEAN dispute settlement mechanism, may refer the matter to the ASEAN
Summit for a decision.” This article allows an injured party affected by non-compliance of the
other party to seek recourse from the ASEAN Summit. The non-compliance can be due to the
violating party failing to comply with the ASEAN EDSM’s judicial decisions. Although
nothing in the ASEAN Charter expressly provides specific non-compliance with an award
under the ASEAN EDSM, the natural expectation is that Article 27(2) will be followed despite
the absence of explicit rules (Woon, 2016). Therefore, the ASEAN Summit could act as a final
de facto arbitrator and enforcer of a decision that has been reached in any ASEAN dispute
settlement mechanisms, including the ASEAN EDSM (Ewing-Chow & Yusran, 2018).

The possibility of redressing an unresolved dispute and the effect of non-compliance
with ASEAN EDSM’s judicial decision to the ASEAN Summit entails two different
propositions. First, the ASEAN Summit could provide an avenue to seek a solution for the
dispute if the specific remedies prove futile. Furthermore, the ASEAN Summit could provide
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a political solution if unresolved disputes is due to the lack of the implementation of Article
16(2) of the ASEAN EDSM. Second, since it introduces an element of political discretion, the
resort to the ASEAN Summit will conversely undermine the strength and legal certainty of the
ASEAN EDSM as a system based on the rule of law.

The Role of the ASEAN Summit for Unresolved Disputes and the Effect of Non-
Compliance with the ASEAN EDSM’s Decisions

It is noteworthy that the function of the ASEAN Summit is to make a final decision in
matters referred to it by the ASEAN Ministerial Bodies or the Secretary-General, along with
acting as a final arbiter for dispute and non-compliance with all the ASEAN dispute settlement
decisions. The crucial principle in the ASEAN Summit’s decision-making is “consultation and
consensus” (Wan, 1997). Article 20 of the ASEAN Charter empowers the ASEAN Summit to
maintain the consultation and consensus rule as a form of decision-making. However, when
consensus cannot be reached, the Charter allows the ASEAN Summit to utilize other decision-
making approaches (Desierto, 2011).

The alternative way set up by Article 20 is essential for the ASEAN Summit to proceed
with its decision, even if one of the parties (for example, the violating party in the issue of non-
compliance) refuses to reach a consensus. The ASEAN Summit will make the final decision
either through consensus or other ways. Consequently, the ASEAN Summit appears to have
been vested with quasi-judicial oversight due to its role as a final arbiter (Desierto, 2011). Even
so, the Summit is not, in fact, a judicial body but rather a supreme policy-making body of the
ASEAN that presides over the entire gamut of ASEAN institutions (Ha & Chalermpalanupap,
2018). In any event, the ASEAN Summit will give discretion to the disputant parties to accept
or decline its decision since nothing in the Charter explicitly obliges the ASEAN Members to
comply with the Summit’s decision.

The ASEAN Summit could act as a final arbiter and enforcer to resolve the post-
adjudication issue through a political solution (Ewing-Chow & Yusran, 2018). If the Summit
is acting as a final arbiter, the decision could be overriding the legal power of the ASEAN
EDSM. It is worth recalling that the ASEAN Summit is a political body. Therefore, when an
issue is rendered to this body, the resolution will be more political than legal. Therefore, an
intervention by the ASEAN Summit in a judicial decision would tend to erode the ASEAN’s
credibility (Piris & Woon, 2015) and undermine the rules-based ASEAN dispute settlement.
Conversely, if the Summit is acting as an enforcer of the adopted Panel and Appellate Body’s
Rulings and Recommendations, it could be deemed to be extending the legal power.

There are two situations in which the ASEAN Summit is likely to seek a political
solution in the event of non-compliance with ASEAN EDSM’s judicial decisions. The first is
when the violating member disregards the Panel and Appellate Body decision. The ASEAN
leaders will discuss why the violating member is not complying with the decision and, if there
is no specific reasonable reason, apply pressure to the member. The second situation is when
the injured party refuses to accept the modification of the violating member’s trade policy, even
though the violating party has attempted to implement the judicial decisions. In that eventuality,
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the leaders will pressure the injured party to accept the modification. For these situations, the
ASEAN Summit is expected to be an enforcer of the ASEAN EDSM judicial decision.

Another possible outcome is that the ASEAN Summit will seek a win-win solution. For
example, if an unresolved dispute occurred due to the condition when the injured party is
seeking an authorized trade countermeasure, but the request is facing a stumbling block, the
Summit can act as a final arbiter. It may suggest an alternative to trade countermeasure, such
as monetary compensation (ASEAN Countries had experience giving compensation to settle
the dispute (Toohey, 2011). Either way, the idea behind the ASEAN Summit’s role is to build
a strong economic community (Phan, 2013).

Ha and Chalermpalanupap (2018) posite that “the presence and influence of the
ASEAN Summit are to the effect that the parties concerned would choose a give-and-take
approach and develop win-win solutions to their problems so as not to affect the ASEAN unity
and credibility.” For example, in 2006, when Thailand disagreed over the Malaysian import
permit requirement, and Thailand maintained a 20% retaliatory import duty, the Malaysian
Trade Minister downplayed the dispute as a mere interpretation and maintained the dispute as
a bilateral issue at the Summit. Thus, the disagreement would not impact the significance of
the ASEAN relationship (Siong, 2011).

Phan (2013) argues that in the context of unresolved dispute under Protocol 2010 if it
reaches a high-level meeting among the ASEAN Members, this can have a "naming and
shaming" effect, which may create pressure to comply with the adjudication's decision.
However, in the context of ASEAN EDSM, the non-compliance with the ASEAN EDSM's
decision would encourage trade countermeasures. Bearing this in mind, since the ASEAN
countries have not determined if trade countermeasures or sanctions would be more effective
than political pressure in fostering compliance, thus, when the disputant parties decide to avoid
the adverse impact of trade countermeasure, perhaps they will accept a give-and-take solution.

The role of the ASEAN Summit in the ASEAN EDSM is to Rebalance the Trade
between Disputant Parties

To date, it remains uncertain if ASEAN countries will use the ASEAN EDSM to settle
their trade disputes. The reason is due to the ASEAN countries experiences that using non-
ASEAN dispute settlement mechanisms could be seen as less confrontational. In fact, the
ASEAN countries rely more on other dispute settlement mechanisms such as the WTO DSM.
For example, the WTO DSM allows the participation of non-ASEAN third parties to elevate
the dispute settlement from an ASEAN regional dispute subject to review by ASEAN peers
(Inama & Sim, 2015; Soeparna, 2019). WTO DSM also allows the DSB that consists of non-
ASEAN members to make a decision regarding the authorization of trade countermeasure.
Accordingly, the role of the ASEAN political body in maintaining ultimate political control
over the ASEAN trade dispute settlement system will pose the most significant challenge (Puig
& Tat, 2015; Udomjitpittaya & Fitriana, 2019).
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Reviewing the ASEAN experiences in political disputes such as territorial sovereignty,
the ASEAN Summit had little influence in bilateral disputes unless the parties involved were
willing to allow it (Jenne, 2017). For example, in the Sabah dispute between the Philippines
and Malaysia, these countries agreed not to raise the matter in any ASEAN forum. In the same
way, Indonesia and Malaysia preferred to discuss the Ambalat conflict bilaterally during the
19" ASEAN Summit in Bali (Druce & Baikoeni, 2016). It was probably because the ASEAN
countries would have been more discomfited politically if they had ASEAN peers reviewing
and determining their territories’ sovereignty due to the political susceptibility of territorial
issues (Sim, 2014). When a political dispute was raised in the ASEAN Summit, most ASEAN
countries were reluctant to even admit to that disagreement at the meeting (Jenne, 2017). For
example, when the Indonesian leader brought up the issue over the border dispute surrounding
the Preah Vihear Temple between Cambodia and Thailand at the 18" ASEAN Summit, the
Summit failed to achieve an amicable solution (Chachavalpongpun, 2013). Another issue is
the dispute on the South China Sea between the People's Republic of China (PRC), Taiwan and
five ASEAN's Members (Indonesia, Brunei, Malaysia, Vietnam, and the Philippines). The role
of the ASEAN Summit to manage this dispute has been questioned. Although the Summit has
issued a Declaration on the Conduct of Parties in the South China Sea (DOC) (ASEAN, 2004),
the DOC did not design to resolve the dispute but rather maintain the peace and prevent a
potential conflict. Furthermore, the DOC encourages ASEAN members to conduct direct
negotiations with PRC to solve the dispute. It shows that the ASEAN maintains its non-
intervention principle. This principle somehow respects the territorial integrity of each
member. The key strategic of this principle allows the member to resolve jurisdictional disputes
bilaterally. Nevertheless, until today the South China Sea dispute is still unresolved.

An economic or trade dispute does not raise political issues such as sovereignty. Trade
disputes usually involve more technical issues with a resolution to rebalance trade relations
between disputant parties. Trade disagreements are more likely to have an impact on both
disputant parties and ASEAN countries that are not involved. This is because the
interdependency of export and import within the intra-ASEAN is significantly high, and most
ASEAN trade occurs within the bloc (Asian Development Bank, 2019). Any unresolved trade
disputes will eventually undermine the trade balance among the ASEAN countries. Therefore,
it would not be surprising to see the pressure from other ASEAN counterparts to settle any
trade disputes. For example, in the early implementation of the ASEAN Free Trade Area
(AFTA), when Malaysia delayed the implementation of the automobile tariff under the
Common Effective Preferential Tariff Agreement, the delay brought an outraged response from
ASEAN Members such as Thailand and Indonesia. Malaysia’s halting entry into AFTA by
lowering its automotive tariff impeded AFTA and inhibited the automotive trade balance
among the ASEAN countries. Eventually, Malaysia sought a bilateral discussion with Thailand
to settle the dispute following the AFTA Framework Agreement on dispute settlement (Lau,
2006). Likewise, in the cigarettes dispute, before elevating the dispute to the WTO DSM, the
Philippines Government had raised the issue first within the ASEAN. The Philippines used
diplomatic ways to talk to Thailand bilaterally to avoid the tax dispute from further escalation.
Unfortunately, the official meeting between these countries over the Cigarettes dispute failed
to reach an amicable result. Despite the fruitless solution, the Philippines adhered to the
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principle that bilateral trade disputes in the ASEAN should be solved first within the ASEAN
(“P.H. has legal options at WTO”, 2016).

Understandably, an economic or trade dispute should eventually be resolved to prevent
trade imbalances among ASEAN members. Learning from the previous dispute under AFTA,
trade imbalance affected ASEAN economic relations. Likewise, the impact of unresolved
disputes will extend to the economic players. When unresolved disputes occur due to the
violating party challenges the implementation of Article 16 of ASEAN EDSM, the trade
nullification or impairment still exists and deprives trade benefit of the injured parties.
Furthermore, although a trade countermeasure is a last resort to induce the compliance with
Panel and Appellate Body decision, its pitfall will also prolong the trade damage that occurs to
the injured party. The situation will restrain the trade balance between disputant parties. Hence,
the role of the ASEAN Summit in the ASEAN EDSM is expected to avoid unresolved disputes
and rebalance the trade between the disputant parties. Although the role of the ASEAN Summit
in the ASEAN EDSM contravenes ASEAN non-intervention's principle, the members are
willing to tolerate the role of the ASEAN Summit in the economic disputes. The reason is to
secure economic or trade relations among the ASEAN members. A strong economic relation
within ASEAN is a major objective of the ASEAN Economic Community. Therefore, any trade
dispute should be resolved to maintain economic growth in ASEAN.

CONCLUSIONS

It seems that Articles 26 and 27(2) of the ASEAN Charter do not leave alone the
ASEAN Dispute Settlement Mechanism to the rule of law, since the role of the heads of states
and governments as final arbiter and enforcer denies any separation of power and is
incompatible with a politically neutral dispute resolution. However, the role of the ASEAN
Summit in the ASEAN EDSM is to resolve the post-adjudication issue. The intention is to find
a solution for the pitfall of ASEAN EDSM’s mechanism. First, the role of the ASEAN Summit
is to resolve the disagreement of trade countermeasure's request under Article 16 of ASEAN
EDSM. The disagreement of the request will eventually lead to the dispute being unresolved.
Second, unresolved disputes will cause the extended effect of non-compliance with the ASEAN
EDSM decision that is trade imbalance or injury toward the economic actors. For such reason,
the role of the ASEAN Summit is preferable to enforce the Panel and Appellate Body Decision,
where the political will is supporting the judicial decision. Meanwhile, the act of ASEAN
Summit as a final arbiter will provide an alternative solution for disputant parties. If the
disputant parties decide to avoid the adverse impact of trade countermeasure, perhaps they will
accept a give-and-take solution such as monetary compensation. The intervention of the
ASEAN Summit to the post-adjudication of ASEAN EDSM might be seen as an advantageous
measure to settle trade disputes among ASEAN members. The idea behind the role of the
ASEAN Summit in the ASEAN EDSM is that the trade dispute must be resolved to retain
further damage of trade.

However, unlike Protocol 2010 Annex 5 (Rules for Reference of Unresolved Disputes
to the ASEAS Summit), the ASEAN EDSM does not provide a procedure to submit the post-
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adjudication issue to the ASEAN Summit. It appears that the role of ASEAN Summit as the
enforcer and final arbiter in the ASEAN EDSM needs a specific mechanism. Ultimately,
although Article 26 and 27(2) of the ASEAN Charter may provide political reassurance to the
ASEAN Members over the post-adjudication issue from all dispute settlements available
within the ASEAN framework, nothing in the Charter prescribes any mechanism enabling the
function of the ASEAN Summit to the post-adjudication issues. Therefore, it is advisable that
further research elaborate on the possible mechanisms to implement Article 26 and 27(2) of
the ASEAN Charter to the economic disputes.
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